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• 1 

3 


2 

IT IS HEREBY STIPULATED AND AGREED, by 


3 

• 

and among the attorneys for the respective parties 

• 

4 

hereto, that the sealing and filing of the within 


5 

deposition be waived; and that such deposition may 


• 6 

be signed and sworn to before any officer authorized 


' ■ 7 

to administer an oath with the same force and 


8 

effect as if sworn to before the officer before 


• 



9 

whom said deposition is begun. 


10 

IT IS FURTHER STIPULATED AND AGREED that 



all objections, except as to the form of the 


12 

question, are reserved to the time of the trial. 


13 



• 14 

oOo 


15 






17 

HENRY W. BAHRENBURG, called as a 


18 

witness and having been first duly sworn by the 


» 19 

Notary Public (Samuel Singer), was examined and 


20 

testified as follows; 


21 

k 

EXAMINATION BY MR. NOLAN; 


22 

Q Would you state your full name and home address 


23 

for the record,please. 


» 24 

A Henry W. Bahrenburg. [DELETED] 


25 



» 

(^nanem^R(^)prniig0)i}ipmylnc. 
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Bahrenburg 4 

Q Are you employed by American Brands? 

A I am employed by the American Tobacco division 
of American Brands. 

Q What is your job title? 

A Product manager. 

Q Could you tell us a little bit about your educa¬ 
tional background? 

A Normal grade school, high school, public high 
school. Then attended and graduated from New York 
University School of Commerce. 

Q Since your completion of your education, could 
you outline for us briefly your occupational history? 

A Essentially it’s been with American Tobacco and 
American Brands that entire time. There was a short period 
at first with an Army Reserve commitment. Then I came to 
American Tobacco for approximately ten years, was transferred 
to American Brands public relations area for about five 
years. And then since October — I believe it is October 
of 196 — 1974, was product manager on Carlton. 

Q During that ten-year period when you were with 
Americcin Tobacco before you went over to American Brands, 
what sort of work did you do? 

A The first half of that time, about five years, 
four or five years, was in the area of market research. 

0nnnimi^R(lvrWt^0tntpmiy htc. 
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Bahrenburg 5 

Following that it was in the marketing area in product 
management as assistant product manager, product manager, 
things of that nature. 

<J During that period of time, did you have anything 
to do with Carlton? 

A I had a good number of brand assignments. I 
believe that for a short time I was assistant product 
manager on Carlton. 

Q Do you recall — 

X My recollection is somewhat hazy. 

Q Do you recall about when that was? 


1965. 


If it happened, it would have happened around 


This would have been, if it happened, for a 


short period of time? 


A Yes, and not with prime responsibility for the 


brand. 


Q When you went to American Brands, what sort of woik 
did you do? 

A Public relations and stockholder relations work, 
assisting Mr. Stinnette, who is the principal public 
relations officer in the company. 

Q Do I take it that since you returned to 
American Tobacco, you have been product manager on 


Inc. 
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Bahrenburg 6 


2 

Carlton? 

• 

S 

h Yes. I also have another products assignment. 

• 

4 

Q How long have you been product manager on Carlton? 


O s 

A Since about October 1974. 


6 

Q Who preceded you as product manager on Carlton? 


7 

A Donald Dugan. 

' ^ 

8 

Q Is he still manager? 


9 

A Yes, he is. 

. , 

10 

Q Can you tell us what your responsibilities are 

m] 

a 

as product manager for Carlton? 

• 

12 

A My principal responsibility is the coordination 


13 

between our management and the agency on the preparation of 





14 

advertising materials. 


15 

Q By the agency you mean the Free agency? 



A F. William Free, 

# ; 

16 



17 

Q Who do you report to here at American? 



A To Mr. McKeever. 


18 


• ' 

19 

Q Do you have anybody working for you? 


• 

20 

A Just a secretary. 



Q Who do you deal with at the Free agency with 


( ) 21 




respect to Carlton at the present time? 


22 




A On day-to-day matters, I would deal with Richard 


23 


• " 


Morse and Kent Laymon. In creative matters, initiating 


24 




new copy, things of that nature. Bill Free would be involved 


25 


• 



1 
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In those. 


Bahrenburg 


Can you tell us what type of work Mr. Morse does 


ind Mr, Laynion does? 

A Mr. Morse is the account supervisor on the brand. 
Mr. t^aynon is the account executive on the brand. 

Q And Mr. Free is the principal of the agency? 

A Yes, he is. 

Q Do 1 understand then that on major decisions as 
to copy, Carlton advertising* Mr. Free himself would, be 
involved to a significant extent? 

A Yes, sir. 

Q Together with the other two gentlemen you have 
mentioned? 

A Almost always with Mr. Morse, not necessarily 
with Mr. Layinon. 

Q Is the Free agency the agency only for the 
Carlton brand or is it the agency for other American brands 


as well? 


It is the agency for other brands as well. ■ 


Q How would you describe the function of the Free 
agency with respect to the Carlton brand? 

A I don't understand the question. 


for you? 


What do they do? What are they expected to do 


0}iWN{m^R(^niii^0)ntpmty Inc. 
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Bahrenburg 8 

A They are expected to create advertising, put it 
in finished form and place it in media. 

Q In that connection, are you familiar >'ith a 
term called lead time or closing dates with respect to 
various newspaper and magazine ads? 

A Certainly. 

Q Can you tell us what you understand those terms 
to mean? 

A Closing date would be the time prior to the issue 
date of a publication during which the publication would 
prepare that material for printing. It would vary 
considerably by publication and by type of ad, that is 
color, black and white. 

If you wanted to differentiate lead time from 
that, lead time might require an additional period before 
that for the agency and the company to prepare material 
to submit to the publication. 

Q By prepare material, you mean the creative work 
that goes into determining what the copy is going to say, 
what it is going to look like, and also the work that goes 
into preparing the plates or the mats, or the other items 
that have to be delivered to the media so that they can 
print the ad? 

A And the necessary paper work to cover that. 


Inc. 
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Bahrenburg 


9 




c 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


orders and such. — 

Q Are the terms closing dates and lead times, or 
some other similar term, also used in connection with the 
preparation of out of home advertising material such as 
billboards? 

A I am not familiar with the use of the term closinc 
dates with out of home. Certainly you have to have schedules 

Q With respect to out of home materials such as 
billboards, what is the time period as you understand it 
between the time copy is designed and the billboard ad 
can actually appear? 

A Are you defining billboards as paints or paper? 

Q bet's say paper first, how long does the process 
take generally? 

A I have experienced schedules that would involve 
as little as two and a half weeks and as long as eight 
weeks. 

Q Why is there such a difference? 

A The factors that would influence that would be 
availability of presses at the printer, the number of 
colors that your poster was, and a question of whether your 
new material was a modification of previously approved 
material or whether it was something entirely new. 

Q I take it that if it was a modification of 

Gsmum^T^(^yprtUtv(^ntpeory 
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Bahrenburg 10 

previously used material, or previously used type of ad, 
that the time period with respect to billboards would be 
less than if, let's say, you were starting an entirely new 
campaign using material which had not been used before? 

A It would be for our 30 sheet posters, the paper, 

yes. 

Q What's the situation with respect to painted 
billboards? 

A Painted billboards require longer lead time. 

Q How much longer? What's the period of time we 
are talking about, approximately? 

MR. PENNOYER: Are you asking him for an 

average? 

MR. NOLAN; What his general experience has 

been. 

A One to two months. 

Q Do you get involved with point of sale material? 

A My involvement with point of sale material is 

very minimal. 

Q Who would know lead times or similar periods of 
preparation work in connection with point of sale material? 

A Well, the gentleman who would be responsible for 
that would be Mr. Roses. His title is merchandising 
manager. 
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Bahrenburg 11 

Q Does he fall within the marketing department or 
the sales department? 

A Sales. 

Q So he would be under Mr. Whelan's area? 

A Yes. 

Q With respect to let's say multi-color magazine 
advertising that's going to run in either the national or 
the regional edition of a major weekly news magazine such 
as Time or Newsweek, what are we talking about in terms of 
how long it would take with respect to a totally new ad, 
for say a new product, how long would it take from the time 
you first started working on an ad campaign at American 
and at the agency until an ad could appear in let's say 
Time Magazine? 

A It would be difficult to come to a specific time 
period. There are a lot of factors there involved. 

(Continued on Page 12.) 


Inr. 
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Q Let's say you had the ads ready to go, you 
had reached agreement with the agency on the ad let's 
say January 1 of a particular year. How long does it 
take to prepare the material that must be presented 
to the magazine? 
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MR. PENNOYER: Are you asking for eui 

average again? 

MR. NOLAN: Yes, for a major multi¬ 
color ad. 

A There are two factors involved. First is 
the preparation of the art and print material in a form 
that the publication can accept. Four-color art work takes 
longer than two-color black and white art work in general 
terms. 

Q How much longer are we talking about? 

A My experience has been so varied in terms 
of the time that it takes, that, again, it can be a 
very short time, a matter of as little as two weeks for 
four-color art, or it could be as long as five weeks for 
four-color art. 

Q Depending on the complexity of the art work? 

A Yes, essentially. 

Q So we are talking about a period of some 
weeks for preparation of this material? 
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2 Dahrenburg 13 

A Right* 

Q And then once you get the material to the 

magazine, let's say Time Ilagazine, how long will it be 
before they can run the ad? 

A Approximately four weeks. 

Q Would that be true as to, say. Time Magazine? 
I'm sorry, as to Newsweek Magazine? 

A Yes. 

Q About the same? 

A Yes. 

Q What about national magazines that are pub¬ 
lished on a monthly basis? 

A The lead times there are a little bit longer. 
Specifically I would be hard pressed to give you a date. 

Q HOW about Sunday supplements of, say, the 

New York Times magazine section? 

A With my limited experience in that area, my 

recollection is that it is approximately a four week 
lead. 

Q And — 

A But, excuse me, a four-week lead for black 

and white. I think it's about five or six for color. 

Q And how about daily newspapers. Let's take 

first of all color ads, or multi-color ads. 

QmmumfB(^)prtUt»0inipmtyhK. 
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Bahrenburg 14 

A From the point of when we have material to 


submit to then? 


Yes. 


A Most newspapers can — most daily newspapers 
can run that material within a matter of days. 

Q And how about black and white ads? 

A I an sorry, newspaper I thought we were talk¬ 

ing of black and white ads. 

Q You have on occasion published color ads in 
newspapers for Carlton, have you not? 

A Yes, two-color.■ 

Q And with respect to these two-color ads, 
from the time you get the material to the nev/spaper 
how long does it take before they can publish it? 

A I am going to give you an estimate. It has 
to take longer than black and white so my estimate would 
be that it would take approximately a week. 

Q And with respect to black and white ads, how 
long does it take? 


days. 


1 think we said that that was about a few 


Mitliin American who do you deal with prin¬ 


cipally in the coordination activities and liaison activi¬ 
ties that you conduct as product manager for Carlton? 

Inc, 
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Bahrenburg 


15 


Within American, my principal contacts are 


Mr. McKeever, Mr. Cohen. 


;<ho is what? 


Director of advertising. 


Mr. Moore. 


Chester. 


Mho is he? 


He is assistant advertising director, and Mr. 


Q Mho is Mr. Chester? 

A Media director. 

Q Do you have anybody that you deal with in 
the sales department? 

A My contact in sales would be Mr. Paoluccio. 

Q Who is executive — 

A Executive sales director, I believe. 

Q He is Mr. Whelan's No. 2 man? 

A Yes, he is, and Mr. Roses', who I mentioned 
before, he is merchandising manager. 

Q So I take it that as product manager you 
would be involved in decisions or recommendations as to 
whether or not to consider the introduction of a new 


product? 


I can be. 


Q Would you be involved in a decision or con- 
0)imn(Tr/B(j^tt^Q»iipafry 1/tr. 
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5 jjahrenburg 16 

sideration as to whether or not to modify an existing 
product in some way? 

A It is not beyond the realm of possibility, 
but I would normally not be. 

Q You would not be? 

A Ho. 

Q Why is that? 

A Essentially that's a function that Mr. McKeever 
would have performed. 

Q In other words, you would be told after 
the decision had been made? 

A Yes, sir. 

Q Would you be involved in the decision or recom¬ 

mendation as to what product claims are to be made with re¬ 
spect to advertising for a particular product such as 
Carlton? 

A I could be, yes. 

Q Who would carry the major responsibility on 

that? 

A Mr, McKeever, Mr. Cohen, and ultimately 

Mr. Heimann. 

Q But do I take it again that you would not 
be involved in any significant degree in that decision 
but would rather be Informed of it so that you could exe- 


Gjtmvem^T^rtln^QtutpOfjy Inr. 
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Bahrenburg 


17 



cute it? 

A That would be the more usual pattern, yes. 

Q Is that essentially what has happened in 

the work you have done on Carlton? 

A Yes, it has. 

Q And what about the determination as to 
production amounts, or production estimates, for Carlton, 
will you be involved in the determination or recommenda¬ 
tion as to how much Carlton product to manufacture? 

A No. 

Q Who would be involved in that? 

A Any information that I might receive on that 
would generally come from Mr. Paollucio. I believe 
Mr. Paoluccio would coordinate with the manufacturing 
department in those areas and with Mr. McKeever. 

Q And you would be told what they had decided? 

A Production quantities usually do not have any 

relevance to my function. 

Q Bow about the determination of the timing and 

placement of ads either in national magazines, Sunday 
supplements or newspapers? 

A That's an area that I would coordinate with 
Mr. Chester essentially, as media director. 

Q V^ould you make recommendations to Mr. Chester 
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7 

or would you do something else? 

A My typical pattern would be for me to make 
recommendations to Hr. Chester or for Mr. Chester to sepa¬ 
rately make recommendations to Mr, McKeever. 

Q Who makes the decision as to when and where 
advertisements are going to run? 

A Mr. McKeever would make those decisions. 

Q Does anyone advise him on it here at American? 

A Normally that would come from Mr. Chester, 
normally he would be advised by tir. Chester. 

(Discussion off the record.) 

Q How about decisions or recommendations with 
respect to the what I might call strategic direction or 
placement of brands, what brands are going to be introduced 
and what brands are going to be emphasized by American, 

■ 

who would do that? 

A Again, I think that would be between Mr. 
McKeever, Mr. Heimann, with advice from Mr. Chester. 

Q Do I take it correctly that you do not get 
involved in any decisions or recommendations as to utiliza¬ 
tion of the sales force with respect to Carlton, or uti¬ 
lization of or placement of point of sale material 
with respect to Carlton? 

A You are correct. 


0n}miarfB(^^it^(^nipany Inc. 
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8 Bahrenburg 19 

Q That would fall within Mr. VThelan's overall 
direction? 

A It would. 

Q Are tl»ere any other persons at the Free Agency 
with whom you've dealt in connection V7ith Carlton? 

A 1 have dealt with Dave Jackman/ who is an 
account executive and who has substituted for Kent Laymon, 
at times. I don't fully know the relationship between 
Purchase Point and F. William Free/ but X have dealt 
with people at Purchase Point who are related in some way 


with Free. 


\7ho have you dealt with at Purchase Point? 
Karen Wright and Joan Greenberg. 

What is Karen Wright's function? 

She heads up Purchase Point. 

How about Miss Greenberg? 

Joan Greenberg would assist her in most func¬ 


tions regarding out-of-home media. 


Carlton? 


What does Purchase Point do with respect to 


Purchase Point arranges for the placement of 


approximately half of our out-of-home media. 

Q And is it your understanding that Purchase 
Point is a part of or related to the Free Agency? 


Qommem^B(^mnvQ)t)tpaiij Inc. 
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20 


■ i 

2 

A It is related to« 1 don't know in what 

• 

3 

form. 


4 

Q You say that Purchase Point handles half of 


• ^ 

the out-of-home media advertising? 

m 




6 

A Yes. 


7 

Q Who handles the other half? 


8 

A BBDO. 

"i 

.. .. 

Q Is that true of the present time? 

i 

10 

A Yes. 


11 

Q Who do you deal with at BBD&O? 


12 

A Paul Metzger and -- what's his name? — 


13 

Peter Reardon. 




■, 

14 

Q What are their functions? 

■1 

■ 

15- 

A Reardon is the out-of-hone expert that we 

• 

16 

deal with at BBD&O. Metzger is an account executive 

\ 

17 

i.nd simply provides liaison between us. 

1 

18 

Q Could you tell me why it is that you divide 

•I 

19 

this work betv;een Purchase Point and BBD&O? 

■ 

20 

MR. PENNOYER; You mean out-of-hone 



work? 

• 




22 

Q Yes. With respect to Carlton. 


23 

A It is the pattern of the marketing department. 

• ' 

24 

I don't know why the decision was made but the decision 


2S 

was made prior to my involvement in Carlton. 

• 



L_ 
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Bahrenburg 21 

. ‘--j 

2 

Q What do Purchase Point and BBD&O actually do 


3 

for you? 


4 

A That's an area that Hr. Chester would be 

• 


more expert In. I simply use them as a service organize- 


6 

tlon to arrange for the placement of out-of-home media. 


■ I ^ 

They would arrange to contract for the billboards and other 

■■ ' 

i 8 

locations that we would place advertising on. And they 

M 


- 

i 

9 

would provide shipping instructions for the printer 


10 

to get out material out to those locations. 


11 

Q Do they advise as to where out-of-home material 

■. ^ 

12 

ought to appearf or the form of out-of-home material which 


13 

should appear? 


14 

A They do make recommendations of that kind. 


15. 

Q Do they play any part in the preparation of 

• 

16 

the ad which is to appear on a billboard or out-of-home 


17 

type of advertising? 


18 

A Purchase Point to DBDsO? 

• . 

19 

Q Yes. 


20 

A No. 



Q Has American used the Yankelovich organize- 

• 


* 



tion? 


22 




A Yes, we have. 


23 


• 

24 

Q What do they do for you? 


25 

A It's what they did for us. They conducted a 


t 


• 
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produc'ts on the market? 

A I have received no documents or had no conver¬ 
sations to that point, no. 

Q Who would be involved in that sort of deci¬ 
sional process? 

A Mr. Chester and Mr. McKeever and Mr. Heimann^ 

Q Did Yankelovich do anything else with respect 

to Carlton? 

MR. PENNOYER: You do understand that 

the study covers all our brands,it isn't just a 

Carlton study? 

MR. NOLAN: Yes. I didn't know that 

but — 

MR. PENNOYER: YeS. 

Q Did Yankelovich do anything else for you with 
respect to the Carlton product? 

A Not that I aware of. 

Q Are they doing anything now with respect to 

Carlton? 

A Not that I am aware of. 

0 Did they do anything with respect to the 
Carlton 2 mg 70 millimeter products which in 1974 and 
1975 was, as I understand it, in a test marketing opera¬ 
tion in Washington, D. C. 

0ttm}i(Tn^R(^)pniii^0»npwiy Inr. 
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MR. PENNOYER; As a result of the study? 
MR. NOLAN! Ho. 

Q Does the survey also cover in addition to 

the Carlton 4 mg products that were on the market, does 
the survey also cover the Carlton 2 mg 70 millimeter 
product which is being test marketed in VJashington? 

A It's possible that something might have come 
up on Carlton 70’s, but I am not aware of it. 

Q Was it fair to say that in addition to the 
other American brands that they were requested to survey, 
that Yankelovich was requested to survey marketing trends . 
or consumer trends with respect to the Carlton 4 mg menthol 
and filter cigarettes which were then on the market? 

A This was a media study, it was not a market 

trend study. 

Q What do you mean by media study as opposed 
to market trend study? 

A I think I indicated when we first talked 
about this Yankelovich study, that it was a study con¬ 
cerned with the smoking habits of readers of various 
publications. 

Q Do you know whether the Yankelovich firm 
was requested to make any inquiry that would mention the 
Carlton 70 millimeter 2 mg cigarette then in test market 

Inr. 
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2 

in Washington? 


3 

A 1 have no knowledge of the specific instruc- 

• 

4 

tions that Yankelovich was given in preparing his study. 


5 

Q Who would have knowledge of that? 

• 

6 

■ 

A Mr. O'Neill, the market research director. 


7 

would have advised or would have developed that in con— 

» 

4 

8 

junction with Hr. McKeever. 

• 

9 

Q Are there any other advertising agencies or 


10 

outside organizations that have been consulted or used 

• 

11 

or retained in connection with any Carlton products 


- 12 

during 1974, *75 and *76? 


13 

A BBDO was the agency for Carlton in 1974. I 

• 

14 

believe it v/as in late *74 that the account was trans“ 


15. 

ferred to P. William Free. So that would be the only 

• 

16 

other organization 1 am aware of. 


17 

Q Vfhen for the first time did you learn of the 


18 

existence of a cigarette called Now? 

• 

19 

A I recall seeing a report from a salesman 


20 

who had seen a Now product some place in the midwest, 


21 

but it was being test paneled, it was not in the market- 

• 

place. 


22 

Q I show you Reynolds Exhibit 2 for identifica- 


23 

tion, and ask you if that is the report which you saw? 

• 

24 

And let's give you Exhibit 3 which contains a covering 


25 


• 

(^mnaTt^R(^rtin^Qmnp^iy htr. 

•- 
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And you knov/ of none? 

No. 

Is that correct? 

YeSf that's correct. 

Now, after you received a copy of Reynolds 
Exhibit 3, what was your reaction to this? 

A I did not have any special concern over this 
because at the tine it was not identified as a product 
that was ready for market, nor was it identified as to 
whose product it was. 

Q • Did you do anything further, say, between 
the date of receipt of Reynolds Exhibit 3 on or shortly 
after October 20, 1975, and, let's say, the middle of 
November? 

A No. 

Q Did you have any discussions with respect 

to this situation? 

A Wo. 

Q After tlae middle of November, what's your 
next recollection of anything relating to Wow cigarettes? 

A My next recollection would have been sometime 
during tlie first week of December. 

Q And what happened then? 

A In discussions with people who I can't recall 


Inc. 
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at this time I remeitOjer being advised that Now was a 
Reynolds product and that it was indicated to have 2 mg 
tar. 

0 Xfhat did this information mean to you? 

A Well/ I expected that we would start having 

meetings and start taking some form of action at that 
point. 

Q 
A 
Q 
A 

tives of 
Q 
A 

Q 

1 mg 70 millimeter product that was being test marketed 
in Washington, would it be fair to say that throughout 
1974 and 1975 sales in the Washington, D. C. are* were 
very, very minor? ' 

A You said 1 mg product? 

Q I am sorry, the 2 mg product that was being 
test marketed. 

A Sales were not — well, they were sporadic. 

Q A few cartons a week, or something like that? 

Qm)aueTf/Bi;^Mrritt^Qonipmiy Inc. 

! 


And did that occur? 

Yes. 

And with whom did you meet? 

1 met with Mr. McKeever, Mr. Cohen, representa- 
Free, and probably Mr. Moore. 

Mr. Moore? 

Probably. 

Incidentally, with respect to the Carlton 
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A I don't recall exactly/ but not substan¬ 

tial. 

Q And was there any upward or downward or level . 
trend of those sales during that period of tine? 

A I don't recall. 

Q Did you follow the sales of the Carlton 2 mg 

70 millimeter product? 

A Ves, I did. 

(tlecess.) 

Q With respect to the Carlton 70 millimeter 2 ng 
cigarette that was being test marketed in V7ashington, 
and during the period, say, September through the end of 
November 1975, did you have any discussions with anyone 
at the Free Agency with respect to that product? 

A No, I did not. 

Q Did you have any discussions with anyone here 

at American with respect to that product? 

A Not that I can recall. 

Q Did you have any instructions with respect to 

that product? 

A NO. 

Q You said a few moments ago the sale of the 
Carlton 2 mg 70 millimeter product in V7ashington were not 
substantial. 
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Can you quantity that? What do you mean by 
“not substantial"? 

A The sales might run several cases in a week 
and then you might have a period of several weeks where 
there would be no sales or a minimum of sales, a case. 
But there was no regular pattern of sales. 

Q would it be fair to say there was no sus¬ 
tained or consistent effort by American to promote that 
product during that period of time? 


time? 


MR. PEWIJOYER; \7hat's the period of 


MR. MOLAH: 1975 up until let's say 


the end of November, 

A The only effort we would have placed at 
that time that I am aware of would have been simply the 
normal rotation of stock to be sure that we had fresh 
product available for the consumer. 

Q How large is an American case? 

MR. PENNOYER: You mean of Carlton? 

Q Of the Carlton 70 millimeter 2 mg cigarette 
that was being test marketed in Washington? 

A That's an area that sales is more responsible 
for that I am. But I believe it is 15 cartons per case. 

Q Now, you said that after you learned in early 
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December I think it was that Reynolds was the company 
that was involved with How, there were meetings. 

Can you toll us with whom you net? 

A That*s on the record. That was my meeting 
with rir. McKeever, Mr. Cohen, the agency. 

Q Who from the agency attended? 

A We have a lot of meetings. I believe it 
was Mr. Free and Mr. Morse. I indicated that Mr, Moore 
might have been there. 

Q Can you tell us what was said at this meet¬ 
ing? 

A The meeting was to discuss a layout for a 
Carlton 70 newspaper ad, 1 ng tar, that had already been 
prepared. 

Q And what instructions had you been given 
from your superiors here at American with respect to 
the Carlton 70 millimeter, 1 ng product or the ad? 

MR. PEHNOYER; You mean as of the time 

of the meetings? 

Q When you walked into the meeting what in¬ 
structions did you have? 

A Well, that was the first tine I saw the ad or 
knew about the change. And my recollection is that we 
simply made some minor changes in the copy in the ad, and 


^jinierT^Rf^rtlnv0nnpaf!y IiK. 
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prepared ib for our normal internal submission for ap¬ 
provals. 

Q Well, were you told by Mr, HcKeevtr or 
anyone else at American about this change from the Carl¬ 
ton 2 mg 70 millimeter to a 1 mg product prior to the 
meeting? 

A Ho. 

Q Did it come as a surprise to you? 

A I can't say it came as a surprise, no. 

Q At the meeting, was there any discussion as 
to the reasons why that change was being made? 

A I don't recall. But the fact, that we had 
just learned of Reynolds' How seemed to be a factor that 
would have been involved in that decision. 

Q Were you surprised by the decision? 

MR. PEHHOYER: You already asked him 

that. 

A I answered that, yes. 

Q I take it the meeting was discussing a change 

for a new ad or modified Carlton 70 millimeter 1 mg ciga¬ 
rette? 

A Yes, it was for a 1 mg cigarette. 

Q How, do you recall what was said at the meet¬ 

ing? 
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A The ineebing was in progress already at the time 
that I joined it. And my recollection is that it was 
simply a question of discussing the specific language 
used in the advertisement. 

Q' Who at American directed the agency to de¬ 
velop this new ad? 

A I don't know. 

Q Do you recall anything else of the discussion 
that took place at that meeting? 

A I think it was limited to the copy in that 

ad. 

Q Can you look through those books of ads 
and tell us what ad you are referring to? 

MR.. PENUOYER: I take it you mean the one 
that he ultimately worked up as a result — 

MR. NOLAM: The one that was the subject 
of discussion at this meeting. 

HR. PENUOYER: All right. 

A That's it (indicating.) 

Q Is this the ad that was discussed at that 
meeting (indicating)? 

A Yes, it is. 

MR, NOLAN: May we have this marked as 
Reynolds next in order. 

0}imicm‘Ji(^niiiv0»np(my Inc 
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(Ad for 1 ng Carlton 70's narked 
Reynolds Exhibit 38 for identi¬ 
fication ^ as of this date.) 

BY I4R. NOLAN: 

Q Vlould it be fair to say that this ad was 
developed in a hurry? 

A Since the ad was already developed at the 
timev.that I first saw it, 1 really don’t know. 

Q Do you knov/ when the first consideration was 
given to 70 millimeter 1 mg product at American? 

A That was ny first knowledge of it (indicat¬ 
ing) . 

Q Approximately v/hen did this meeting take 

place? 

A Towards the end of the first week in December 
or in the second week in December. 

Q Is there a memorandum or document of which 
you are aware that reflects the discussion at this meet¬ 
ing? 

A No. 

Q Did you prepare a memorandum? 

A No. 

Q Did anyone at Free prepare a memorandum? 

A Free submits a weekly agenda to us and it 
probably would have been covered in the weekly agenda. 

Qonmurn^^ijarRitvQtuipturjlHr, 
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Bahrenburg 3S 

That's the only document that would be. 

Q Did you take any notes at the meeting? 

A No. 

Q Did anyone else? 

A I wasn't aware of anyone else taking notes. 

Q Was there any discussion at the meeting of 
the need to place this ad as expeditiously as possible? 

A My recollection is that we wanted to have 

the ad available as quickly as possible» and I would as¬ 
sume that that v/ould — 

MR, PEtINOYER; Don't assume. If you 

know. 

THE WITNESS: All right. 

Q Why did you want to have it available as quick¬ 
ly as possible? 

A I would have to make the assumption that Mr. 

Pennoyer has suggested I shouldn't. 

MR. PENNOYER: VIell, I am suggesting that 

you testify to what you inow or are informed about, 

but don't make assumptions. 

A No, it would be an assumption. 

Q Did anyone express any reason at the meeting 

or at any other time as to why this ad should be made 

ready as soon as possible? 

Qonmim^B(^rtln^QonipaiTy hr. 
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I don't recall any such discussions. 

Q 

I notice the ad is in black and white. 

Is there any reason why it was in black and 

white rather than color? 

- 

Most newspapers on our list take only black 

and whiter 

in that size. 

Q 

What is the reference in the bottom here. 

it is a typed-out notationr "F. William Free s Co., Inc,, 

C70-75-285 

1976"? What does that mean? 

A 

That is Free's internal code for classifying 

their ads. 


Q 

What is the reference to 1976? 

A 

You would have to ask Free for that. 

Q 

Have you told us everything you can recall 

about this 

meeting that took place? 

A 

Yes, I have. 

Q 

What was the neict event that occurred that 

you can recall with respect to Carlton — any Carlton 

product or 

How? 

A 

Any Carlton product? 

Q 

Yes. 

A 

At about the same tine that this v;as being 

developed 

we realized that our claim Carlton is lowest. 

I for king-sized Carlton, would be in jeopardy on the 

I 
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Bahrenburg 


basis of the 2 mg Now. 


Q Why was that? 

A Well, we felt we could not say Carlton is 
lowest at 4 mg if Now had a 2 mg product available. 

Q And is it your understanding that that was 
one of the principal factors that generated the develop¬ 
ment of the 1 mg 70 millimeter cigarete and the advertise¬ 
ment that's just been marked? 

THE WITNESS: Would you repeat the ques¬ 


tion? 


(Record read.) 

A That would have been a factor. 

Q Would you characterize it as a major factor 
or a minor factor? 

A Not having been in the decision-making 
capacity that is implied, I think, by my responding to 
that with a yes or no answer, I have to speculate as to 
whether it was a major factor or not. 

Q Has anyone ever told you? 

A 1 don't recall that they have. 

Q Did you have any understanding at or about 
that time as to what the objectives of American v;ere 
with respect to the Carlton 1 mg 70 millimeter product? 

A To respond to a potential consumer demand 


^nBNerr/R(pprhip^0)uiprmy hir. 
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for a product that was lowest. 

Q Are you saying that it was not tha — the ob¬ 

jective was not to respond to a potential competitive 
challenge by ITow? 

A Certainly I think that would be a factor. 

Q Wouldn't it be a pretty substantial factor? 

A Since my involvement with Carlton the brand 
has always been positioned as lowest and we recognize 
that there was a consumer demand for a brand that was 
lowest, regardless of what brands might be introduced we 
would like to competitively have a brand that was lowest. 

Q Were you aware at any time up through Decem¬ 
ber " up to the end of November of 1975 of any substan¬ 
tial consumer demand for production and marketing of a 1 mg 


cigarette? 


1 regularly receive letters from consumers 


that asked about the availability of Carlton 70's. I was 
aware that sales had also received requests. And 1 am sure 
that there were tabulations done as to how many requests 
there were but I don't recall. 

(Continued on following page.) 


Inc. 
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Q Who would have made those tabulations? 
h Hellr I made a tabulation of those letters that 
I received and 1 would expect sales to have made similar 
tabulations. 

Q Is there any overall tabulation within the 
company showing all such letters or would you have to look 
at both tabulations separately and add them up? 

A 1 don't know that anybody has done a single 
tabulation. 

Q Do you have here at American your tabulation? 

A We would have tabulations, yes, which were 
essentially submitted to you in the accumulation of letters 
that you received. 

MR. NOLAN: I don't think we received the 
tabulations. At least I have not seen any. And I 
would ask that they either be produced or — 

MR. PENNOYER: Is there some sort of a 
listing of these as opposed to the letters themselves? 
I think that's the question he means by tabulation. 

I take it that's what you do mean? 

MR. NOLAN: Yes. 

MR. PENNOYER: Did you make some sort of 
listing besides the letters themselves? 

THE WITNESS: There is a listing, not 
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2 Bethrenburg 40 

exclusively of the 70 letters but of all the Carlton 

correspondence that I have received. It is not 

all-inclusive though. 

Q Were there telephone calls with respect to a 1 mg 
or potential 1 mg product received from anyone outside the 
company up to,say from January 1, 1975 to the end of 
November? 

A 1 mg Carlton? 

Q Yes. Did anyone call in and say why don't you 
fellows put out a 1 mg product? 

A Nobody called me. 

Q Do you know if anyone called anybody else? 

A I don * t know. 

Q Up until the end of November of 1975, had these 
letters that you referred to from consumers or whoever, 
were they the subject of any discussions at American as 
to whether or not to market a 1 mg 70 millimeter Carlton 
product? 

A Not discussions in which I was involved. 

Q Are you aware of any such discussions? 

A No, But I would submit my consumer mail on a 
monthly basis for review to other people who might have 
had discussions. 

Q And nobody ever got back to you and followed up 
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on it? 

A No. 

Q Who did you submit them to? 

A Early in 1975 to Mr. Chester, and sometime during 
the year that was halted so that I submitted these letters 
to Mr. Moore. 

MR. NOLAN: May we request that any tabula¬ 
tions either from sales or from Mr. Bahrenburg be 
produced. 

MR. PENNOYER: Just so I am clear. You say 
you made a listing of the letters. Is that by author 
and date? 

THE WITNESS: Oh, no, no. By type of 

letter. 

MR. PENNOYER: We will produce it if we find 
it. 

0 I take it that you are not aware of any tabula¬ 
tions of telephone calls or other verbal communications? 

A I am not. 

Q If any such calls came in, who would receive them,' 
or to whom would the call be referred within the American 
organization? 

A They would normally be referred to either of two 
people. To me as products manager, or if the initial 

Inc. 
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5 Bahrenburg 

communications, it wasn’t sufficiently substantial to cause 
you or management to establish such a system or pattern so 
as to be in a position to evaluate this information and 
make decisions based upon it, is that a fair statement? 

A Yes, it is. 

Q Were you in on any discussions in early Dece^er 
as to what strategy, what marketing strategy American should 
follow with respect to the possible introductio-. of Now 
cigarettes? 

A To the extent that we prob^Ui>ly would not be able 
to claim Carlton is lowest as a headline, we immediately 
prepared alternate headline material. 

Q I taXe it that at or about that time you received 
word that the company was preparing a 1 mg Carlton 70 
millimeter product as reflected in Exhibit 38? 

A Yes, at about the same time that that development 
occurred we began developing our lower than low headline. 

Q What's the next event that you recall occurring 
in this sequence of events? 

A With regard to 70's? 

Q With regard to the Carlton Now situation? 

A Well, we proceeded to exchange our existing 

advertising to the new headline since we felt that only one 

brand could claim lowest,and developed during most of 
, * 
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December those things that had to be developed to get our 
new headline into medias as quickly as possible. 

Q In connection with getting your new ad, which 1 
take it was Exhibit 38, into media as quickly as possible — 

X No« we are talking lower than low. 

Q I am sorry. Let me show you Exhibit 9* It is 
a memorandum you prepared, is it not? 

A Yes, it is. 

Q And is the overtime expense referred to there 
in connection with a publication of what is Exhibit 38 in 
TV Guide? 

A It is not. 

Q What ad is referred to there? 

A There would have been a Carlton 83 millimeter ad, 

4 mg. 

Q Why then does it say, "In order to get the new 
Carlton 70's numbers into the January 3, *76 issue of TV 

Guide we will incur an overtime cost of 300 to $400 on top 
of the regular $900 production cost*'? 

A We had made a decision to market the 1 mg Carlton 

70 and we wanted to reflect that number in our king size 

Carlton advertising as soon as possible to avoid any 
confusion. 

0 In other words, you wanted to get the reference 
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to the Carlton 1 tng product into the table that appears on 
the lefthand side of your Carlton ads? 

A We are obligated to put Carlton 70's. 

0 But you wanted to get it in as soon as possible/ 
didn't you? 

A Certainly. In order to avoid confusion. 

Q What information, if any, did you.have as to 

Reynolds' plans for Now, what information did you have in 
early December 1975 with respect to Reynolds' plans for 
Now cigarettes? 

A I can't recall having any specific information 
in early December about plans for Now. 

Q \ihen did you, for the first tine, become aware of 
any specific information with respect to Reynolds' plans 
for now? 


17 
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A 1 would have to guess that it was mid to late 
December. 

Q Was that as a result of the news release by 
Reynolds on or about December 15th with respect to the 
marketing of Now? 

A I believe it was. 

Q Looking at Exhibit 38, which is the ad that you 
described previously for the 1 mg Carlton 70's, can you 
tell us where this ad was run and when? 
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A My recollection is that it was first run on 
December 18th and that it was run in six large cities. 

Q Which six? 

A It would have been New York, Chicago, San Francisco, 
Los Angeles, 1 believe St. Louis, and I can't remember the 
sixth one. 

Q Why did you .or the Free organization select those 


cities? 


I don't recall specifically the reason. It 


would have involved the fact that those are good Carlton 

t 

markets. We possibly might have been influenced by 
Reynolds' press release. 

Q At or about this time were you told anything 
about American's plans with respect to the marketing of j 
the Carlton 70 millimeter 1 mg cigarette? 

MR. FENNOYER: YOU mean on December 18th 

I 

when the ad ran? 

MR. NOLAN; On or about December 1 through 
the middle of December, through say the 18th, 20th of 
December. 

A Aside from preparing copy such as this here, 
there was a press release that was dated X believe 
December 10 that we issued oh Carlton 70. And I guess that 
would have been my other source of information. 


Inc. 
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Q Didn't you have discussions with Mr. McKeever or 
someone else in the management group as to what American 
planned to do with Carlton 70 millimeter 1 mg cigarettes? 

A At that point I expected to get the advertising 
ready and available. 

Q So you didn't know whether this was going to be 
a major push or a very small push? 

A I could only offer you my speculation as to what 
I thought we might do with it. 

Q Vfhat's your speculation? 

MR. PENNOYER: Go ahead and give it to him. 


push. 


My speculation was that it would not be a major 


If you were making a major push, wouldn't 


American have conducted a more extensive advertising 


canpaign? 


I think the record would show that our efforts 


have increased on the brand. We had a small start, but 
that we had substantially more that we were doing to 
support Carlton 70 now than we were in December. 

Q Isn't it the fact, though, that the advertising 
promotional push for the Carlton 70‘s 1 mg product is very 
substantially smaller than the promotional push for the 
4 mg products which had taken place in 1975? 

Inc. 
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10 Bahrenburg 48 

A That’s true. 

Q And isn't it the fact that the promotional push 
in 1976 for the Carlton 1 mg 70 millimeter cig<-\rettes is 
very, substantially smaller than the promotional push for the 
Carlton 2 mg filter and menthol products? 

A That’s true. 

Q Are you aware of any cigarette of 1 mg tar levels 
developed in the American Tobacco Company laboratories prioij 
to December 1975? 

A I would not normally be advised of any such 
developments. 

Q Do I take it from your answer that you know of 

none? 

A I know of none. 

Q Do I understand that after this meeting that you 
had with respect to Exhibit 38, the next event that you 
recall, and correct me if I am wrong, is the American 
announcement of the 1 mg cigarette on or about December 10, 
1975? 

A With regard to Carlton 70, that would be correct. 

Q What about with respect to any other Carlton 
product? 

A The development on the lower than low headline 
that we discussed. 


Inc. 
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Q What does lower than low mean? VfhSit is intended 
to be conveyed by that line? 

A Within the context of the total advertisement 
that we placed, it was lower than many other brands that 
called themselves low in tar. 

Q I show you Exhibit 18, which is a press release 
Issued by American on or about December 10, 1975. Are you 
femiiliar with that? 

(Witness examining document.) 

A 1 am familiar with this, yes. 


Did you play any part in the preparation of that 


release? 


Q Or discussions leading up to it? 

A No discussions. 

Q So I take it you simply learned on or about 
December 10th that the release had been sent out? 

A That's correct. 

Q Did you have any discussions after issuance of 
this release with anyone at American or anyone at Free 
with respect to American's marketing intentions relating 
to the Carlton 1 mg 70 millimeter product in this general 
time frame, the balance of December? 

A The only discussions I would have had with regard 
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to Carlton 70's o£ any significance would have been in terms 
of developing the next ad in our series for Carlton 70's. 

Q What instructions were you given with respect to 
that matter? 

A Simply to have the agency develop some followup 
material. 

Q Do I take it then that there was consideration 
given about that time to a change from the Carlton 70's 
ad which has been marked as Reynolds Exhibit 38? 

A That’s correct. 

Q What was the reason for changing? 

A Subjectively I think we felt that we could do a 
better creative job than we had done. 

Q Because you would have more time? 

A Because we saw this ad in the newspapers and we 
found that it had low visibility. 

Q Well, did you receive any instructions or marching 
orders as to what the message ought to be with respect to 
this new Carlton 70's ad? 

A We wanted to maintain the claim of lowest tar. 
Beyond that, we wanted to be sure that we had some visible 
difference between Carlton 70's advertising and Carlton 33. 

Q What type of visible difference are you referring 


Gomum/R(^ffiUigQonrp(utylnc. 
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A To avoid confusion. 

Q Were there any specific objectives, anything in 
particular? 

A Nothing that I can recall. 

Q Who came up with the ad line,"The lowest tar of 
all cigarettes"? 

A That's not the ad we are discussing here, is it? 

Q Didn't at some point American use an ad for the 
70's which said, in effect, ""The lowest tar of all 
cigarettes"? 

THE WITNESS: Can I look at that? 

MR. PENNOYER: Yes, you want to look. 

(Witness examining document.) 

A Yes, we have such ads. 

Q Why was that line selected? 

A Because it is true. 

Q Who suggested it? 

A I don't recall specifically. I would imagine 
that the agency, since it is their function to recommend 
creative changes and copy to us, they would have suggested 
it to us. But it could have come up. in discussions between 
the agency and our m^magement. 

Q After you received these general directions. 


what did you do? 
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MR. PENNOYER: About 70's? 

MR. NOLAN: Yes. 

A I advised the agency of the need for a new ad. 

They prepared it. and we submitted it to our management. 

Q Did you have any discussions with Free with respec, 
to the ad? 

A To the extent that I was in meetings with a 
general group of people who were discussing it. yes. . 

Q And what was the substance of the discussions? 

A That we had achieved here what we had sought, 
which was a more noticead^le ad than the original one we had 
submitted. And that it spelled out very clearly our claim 
of lowest in tar of all cigarettes. 

Q Did you or anyone on behalf of American request 
the Free agency in December or early January to prepare a 
lay out for Carlton 70 utilizing the 1976 Carlton 83 milli¬ 
meter format? 

MR. PENNOYER: Do you understand the ques¬ 
tion? 

A I don't recall. 

Q I show you a document entitled "Weekly Review" 
and ask you to look at the notations for January 7 and 
January 8, and I ask you if that refreshes your recollec¬ 
tion? 

0imuem^R(^^it^Qot)tpemyhsc. 


ATX040270137 


CONFIDENTIAL: MINNESOTA TOBACCO LITIGATION 


http://legacy.library.ucsf.ed u-/tii:i/QorO7afi0/^#A/.industrydocuments.ucsf.edu/docs/thjl0001 











Bahrenburg 5 3 

(Witness examining document.) 

A Apparently I received a copy of this. 

Q Does that accord with your refreshed recollection 
as to what happened? 

A Mr. Moore made the request of the agency and 
certainly I was in attendance at a meeting where we looked 
at some of these layouts. I don't remember the terminology 
such as utilizing 1976 Carlton 83 formats. 


But you would have received a copy, of that 


document? 


Q And has anyone at American ever questioned the 
accuracy of those statements? 

A I have not questioned them. I am not aware of 
anybody else who has. 


MR. NOLAN: Mark that as exhibit next in 


order. 


(Document headed "Weekly 
Review" marked Reynolds 
Exhibit 39 for identification, 
as of this date.) 

Q Now, with respect to the 70 ads, isn't it a fact 
that the type faces used for the 70 ads are similar to the 
type faces used for the Carlton 83 ads? 

A That's true. We look at Carlton as a franchise. 

Q Isn't it true that the message — I am sorry, the 

Qommerrr^I^rttti^QnupfviylHr. 
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layout for the 70 ads is the sai«e as the layout for the 83 
ads? 

A There are similar elements. There are dissimilar 
elements as well. 

Q Isn’t it true that both ads carry the table in 
the lefthand corner showing some competitive brands? 

A That's true. 

Q And why did American request the Free agency 
to prepare a layout for> Carlton 70 advertising using the 
1976 Carlton 83 millimeter format? 

A I didn't make that request. I don't know. 

Q Do you have any information as to why that was 

done? 

A I was not part of that discussion. 

Q Who would have made such a request? 

A The document says Mr. Moore did. 

Q Mr. Moore, again, is who? 

A Associate advertising director. 

Q Of American? 

A Yes. 

Q You have no knowledge as to the reasons or the 
reasoning behind that request? 

A The fact that we look at Carlton as a franchise 
of family of related products would certainly have some 

Inc. 
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bearing on it. 

Q Weren't you concerned that perhaps this might 
cause confusion in the mind of the consumer as between the 
Carlton 70 and the Carlton 83? 

A I think the prominent display of the number 70 in 
the ad is part of the brand name, and the fact that we have 
used a different perspective on the cigarette package in 
the ad that we have used, convinced me that to anyone who 
is carefully reading, the ad, reasonably carefully reading 
the ad, they would know that this was a different product. 

Q What about someone who is glancing at the ad, 
isn't it possible that he or she could have been confused 
as to what product was being offered? 

A 1 think we can speculate that there are casual 
observers of any advertising who will not get the message 
that is intended. This would be no different. 

(Continued on Page 56.) 
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Q Your first involvement with the 70, 1 mg product 
I take it was in the end of the first week in December or 
the beginning of the second week, isn't that correct? 

A That's my recollection. 

Q And the announcement of the introduction of the 
70*s 1 mg product was on December 10th? 

A Yes.. 

Q Would you say in your experience at JU^ericein 
this is a fairly rapid, fast period of time, an unusual 
fast introduction of the product? 

A Essentially we were taking a product from test 
market for a limited distribution to a broad distribution. 
That kind of thing is not difficult as introducing an 
entirely new product. 

Q Do you know why American introduced the product 
on December 10th? 

A As contrasted to some other date or — 


A I was not specifically advised of it but I would 
have to think that the introduction of Now, again, would 
have some bearing. 

Q Incidentally, with respect to the testing of the 
2 mg product in V/ashington, that test had been going on 
since 1969, had it not? 

Irtc. 
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A Yes. 

Q And in 1975 were you or was anybody at American 
tracking the results of those tests? 

A Mr. O'Neill was, yes. 

Q Were you tracking the results? 

A He would advise me of the results that we had 
generated, yes. 

0 What did he advise you? 

A To my recollection, that it is a weekly sales 
report on Carlton 70. 

Q Did he advise you that sales were going up, 
going down, staying the same? 

A He simply reported the sales volume on a table 
that would have covered the entire year probably. 

Q Was there anything unusual about the tracking of 
the Carlton 70, 2 mg product in 1975 as opposed to what 
happened previously? 

A It was tracked in the same manner to the extent 
that I am aware of, 

Q Nothing unusual done? 

A No. 

0 Do you get involved in discussions with respect 
to budgets for promotion advertising for the Carlton vv 
cigarettes? 



Inc. 
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A ■ Yes, I get involved in discussions on the budget. 

Q What part do you play? 

A Essentially observer. 

Q Was there a budget for the Carlton 70 millimeter 
2 mg product in 1974 or 1975? 

A There was no advertising budget. 

Q I take it there was no advertising done? 

A Right. 

Q Was there any promotional budget or did this fall 
under sort of miscellaneous? 

A Promotional budget would be the area that is 
covered by Mr. l^helan. 

Q Would you see the promotional budget? 

A Not as a normal matter, no. 

Q Do you recall seeing anything in the promotional 
budget in 1974 or 1975 relating to the Carlton 2 mg 70 
millimeter product? 

A No. 

Q Were you involved in discussions in December 
1975 or thereafter with respect to the budget for the 
Carlton 1 mg 70 millimeter product? 

A I was involved in the discussions involving 
specific authorization for specific advertising schedules, 
not for a budget. 
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Q Who would be involved in the budgeting discussions 

A Mr. Chester, Mr. Costello, Mr. McKeever, Mr. 
Heiinann. 

Q Are you aware of the present budgeting figures 
for the Carlton 70 millimeter 1 mg cigarette? 

A Advertising budget, yes. 

Q Is that about $1,300,000 for 1976? 

A It is actually a little bit higher fhan that right 
now, yes. . 

Q And the same or smaller amount for 1977? 

A I have no idea what the 1977 budget would be. 

Q Were you present at any discussions with respect 

to what the budget estimate should be for 1976, for the 
Carlton 70 millimeter 1 mg cigarette? 

A No. 

Q Was anything reported to you other than the 
figure? 

A My only knowledge of the budget would be simply 
the accumulation of approved individual schedules. 

(Continued on Page 60.) 
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Q How would you characterize the approximately 
$1,300»000 budget — 

A Could I just finish? 

Q Yes. I will strike the question, 

A It occurs to me that we do have a working 

budget figure that is provided for accounting purposes 
that I will see on a sporadic basis. v:e attempt to 
have those things cone through once a month. So I would 
have been aware of an overall budget figure, yes. 

Q Would that be true for the Carlton 70 milli¬ 
meter 2 mg cigarettes in 1975 and ’75? 

A I did not have a budget in '74 or '75. 

Q For that cigarette? 

A For advertising, yes, 

Q Now, looking at the approximately $1,300,000 
budget figure for *76 for the Carlton 70 millimeter 1 mg 
cigarette, isn't it a fact that that is very substantially 
lower than the budget figure for 1975 for the Carlton 
4 mg menthol and filter cigarettes? 

A 1976 Carlton 70's versus 1975 king size? Sub¬ 
stantially lower. 

Q Very substantially lovfer? 

A Yes. 

At the present time. At the present time. 
(^miiaTfR(jicrtUtv0>})rp{tnylnc, 


CONFIDENTIAL: MINNESOTA TOBACCO LITIGATION 


ATX040270145 


h ttp7/ ln g n ry li bra ry i insf Pirji i/tid/cior07afl<y/pdi(w.industrvdocuments.ucsf.edu/docs/thil0001 














I 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


- - .. LIHUAIIWH rnuicu.ivt _ 

2 Bahrenburg Cl 

Q And isn’t it a fact that the 1976 budget 
for the Carlton 70 millimeter 1 mg cigarette is very 
substantially low.er than the 1976 budget for the Carlton 
83 menthol and filter cigarettes 2 mg? 

A Substantially lower. 

0 Substantially or very substantially? 

MR. PEIIHOYER: Objection. 

Go on. 

A' That's a semantic question. 

Q Now, were you given any information when you 

learned that American was going to announce the marketing 
of the Carlton 70 millimeter 1 mg cigarette, were you given 
any information as to the method by which American hoped 
to achieve distribution of the cigarette? 

A I v/as advised that we were going to put it 

on our price list and make it available. 

Q Were you advised as to the amounts that 

would be offered to jobbers and wholesalers in the 
initial introduction? 

A No. 

Q If I were to tell you that American’s circular 

to its jobbers and wholesalers, which is Exhibit 22, Reyn¬ 
olds Exhibit 22, told the jobbers and wholesalers that 

they were limited to 15 or 30 cartons, does that accord 
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2 

with your understanding of what actually happened? 


3 

MR. PEIRIOYER; Objection. That's not 

•. 

4 

what it says. It doesn't say they v/ere limited. 


5 

It says "Ue suggest you confine your order." 

• 

6 

Q I will read it. Exhibit 22 says, "Should you 


7 

desire" -- "you" meaning the jobber or the wholesaler — 


8 

"Should you desire a small quantity of Carlton 70's an 


9 

order card is enclosed for your convenience. We suggest 

I 

10 

that you confine your purchase to one or two cases^ 

• 

11 

15 or 30 cartons/ wherein Carlton 70's are packed 15 


12 

cartons to a shipping container." 


13 

Docs that accord with your recollection of 

• 

14 

what actually happened? 


IS 

A 1 don't have any real recollection of what 


16 

happened. I probably did have this come across ny desk 

• 

17 

and I don't remember specifically dealing with the ques- 


18 

tion of quantities. 

• 

19 

Q When you saw those quantities, did that strike 


20 

you as the normal tyi>e of quantities that would be sug- 


21 

gested in an offering circular or did you think that those 


quantities were pretty small? 


22 

A When I saw this today? 


23 

Q \^henver you first saw it. 

B 

24 

A When I first saw it, 1 didn't make note, of 


25 
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4 Bahrenburg 63 

it. 

Q Weren't you interested in the quantities 
of Carlton 70's that would be made available to the 
trade? 

A In a sense, but that's, again, Mr. VThelan's 
area of responsibility and I am sure that he was the ex¬ 
pert. 

(Discussion off the record.) 

(Time noted; 12:20 p.m.) 


Subscribed and sworn to before me 
this_day of_, 1976. 


Inc. 
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STATE OF Ninj YORK ) 

: ss.; 

COUNTY OF NEW YORJC ) 

I, SAMUEL SINGER, h shorthand reporter 
and Notary Public within and for the State of New 
York, do hereby certify: 

That HENRY W. BAHRENliURG, the witness 
whose deposition is hereinbefore set forth, v^as duly 
sworn by ne, and that such deposition is a true recor 
of the testimony given by suer, v/itness. 

I further certify that I am not related 
to any of the parties to this action by blood or 
marriage, and that 1 an in no way interested in the 
outcome of this natter. 

IN WITNESS WIEREOF, I have hereunto set 
my hand this Jj^day of , 1976. 





CONFIDENTIAL: MINNESOTA TOBACCO LITIGATION 


ATX040270149 


http://legacy.library.ucsf.ed u-/tii:i/QorO7afi0/^#A/.industrydocuments.ucsf.edu/docs/thjl0001 






















UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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LEVER KATZ PARTIJERS, 

Defendants, 


76 Ctv 762 
(MEL) 


Continued deposition of Plaintiff, 
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taken by Defendants, pursuant to adjournnent, 
held at the offices of American Brands, Inc., 
245 Park Avenue, New York, New York 10017, on 
March 31, 1976, at 10:20 a.m., before Samuel 
Singer, a Shorthand Reporter and Notary Public 
within and for the State of New York. 
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HENRY 


BAHRENBURG , having 


been previously duly sworn, resumed the stand and 
testified further as follows: 

MR. PENNOYER: For the record, yesterday 
in the course of Mr. VIhelan's deposition the witness 
referred to certain reports from the field regarding 
retail availability or distribution of the various 
Carlton cigarettes. 

I pointed out we had produced that ma¬ 
terial up to the date of the production. And the 
request was made for such material as was received 
after the date of production. 

And we do now produce in response to 
that request a packet of such reports, about two 
inches thick. 

I say it is our intention to continue 
to give these to you as they come in so that you 
will have all the underlying data by the time of 
the hearing that we will have on this subject. 

MR. COHAN: Thank you. 

(Discussion off the record.) 

EXAMINATION (Continued) 


BY MR. COHAN: 


Mr. Bahrenburg, Ibelieve you told us that in 

Gotmiim/I^nbi^QMuparty Inc. 
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• 

1 

Bahrenburg 69 


2 

addition to Carlton you have another brand assignment? 


3 

A Yes^ I do. 

# 

4 

Q vniat is that brand assignment? 


{ ' . 5 

A Tall 120's. 


6 

Q How long have you been brand manager for Tall 


7 

120's7 


8 

A Since ita inception, mid-1975. 

• 

9 

MR. COHAN: May we request the volumes 


10 

containing the advertisements which were here yester- 


11 

day? 

# 

12 

MR. PENHOYER: V7e don't have the volumes 


13 

but we have extracted samples of each of the various 

• 

14 

Carlton ads from the volumes. 


15. 

If you want the volumes, you are welcome 


16 

• to it but I believe this is a sample of each of 

• 

17 

them. 


18 

MR. COdAN; During what period? 


19 

THE WITNESS: 1975 to date. 

• 

20 

BY MR. COHAN: 

Q Beginning of 1975 to date? 


21 

• 

22 

A Yes. 


23 

Q Sample of every copy theme that ran? 

A There is one ad that's not in there because 


24 

• 

25 

I didn't have a duplicate copy. That's the menthol. No, 


‘ 

Qonniiar/Ri^^ii^Qoinpmry Jnr. 

• 
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Bahrenburg 7 0 

wait a minute. Last year's menthol, do I have that in 
there? 

((fitness examining.) 

HR. COIIMI: (fe would like to look at 
the books as well if we can. 

MR. PENNOYER: Yes. 

MR. COHAN: The books are just *75, they 
don't go back to the beginning of the world? 

MR. PENNOYER: That's right. 

(Discussion off the record.) 

MR. COHAN: 1 would and do request 
that American produce for us all of the advertising, 
samples of all of the advertising, run for Carlton 
from the introduction of the brand to date. 

MR. PENNOYER: Yes. We decline to pro¬ 
duce, except those ads which ran from January 1, 

'75 to date, which we are willing to produce. 

BY MR. COHAN: 

Q Mr. Bahrenburg, 1 show you a document en¬ 
titled "Carlton Headlines". 

Have you ever seen that before? 

A Yes, I prepared it. 

Q When did you prepare that, sir? 

A 1 would have prepared this document about 


Qonnn(m^B(^Tlinv0Miiptafy Inc. 
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14 

15 

16 

17 

18 


• 19 


20 



21 

22 

23 

24 

25 


September, October 1975. 

Q Who requested that you prepare it? 

A Nobody requested that I prepare' it. 

Q For what purpose was it prepared? 

A I prepared it as a reference document for the 
agency in their development of various Carlton advertising 
as a resource document. 

' Q Do you know if the Carlton Headlines that are 
set forth in that document represent all of the headlines 
used in the Carlton advertising from January 1964 through 
August 1975? 

■MR. PENHOYER: You mean headlines and 
subheadlines, or just headlines? 

Q Does the copy here include subheadlines as 

well as headlines? 

A No. 

Q Do you remember the question? 

MR. PENNOYER: Why don't you read back 
the entire question. 

(Record read.) 

A That list was prepared by me from our official 
advertising records, and to the extent that I did not in¬ 
advertently miss anything or that the record is complete, 
it is a complete record. 

0utoN(m^R(y3rlUigQoiiijvuiyInr. 
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MR. COHA.N: I ask this document be 
marked as Reynolds exhibit next in order. 

(Document entitled "Carlton Head¬ 
lines" marked Reynolds Exhibit 44 
for identification, as of this 
date.) 


BY MR. COHAN: 

Q Could you tell us whether your responsibilities 
in connection with Tall 120's are the same as those in 
connection with Carlton? 

A Yes, they are. 

Q I believe you told us yesterday that your 

principal responsibility is the coordination between 
American's management euid the agency on the preparation | 
of advertising materials? 

A That's true. 

Q Do you have any other responsibilities as 

product manager? 

A I have a responsibility to assure that our out¬ 
door advertising materials such as paper for posters is 
prepared in time for our schedules. I order such materials. 
I have a general responsibility to inform my management 
of anything that I think is pertinent to the development 
of the brand that 1 am aware of. 

I would also be responsible to recommend various 


(Sot)mhTT/B(^)crtUiv(^ntpairy Inc, 
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Bahrenburg 74 

of .brands, yes, 

Q What sort of information might that be? 

A Well, since I am responsible for two brands 
and the people i report to are responsible for many brands, 
1 would have more tine to explore salesmen's resumes 
to Isolate situations that might warrant further explora¬ 
tion. 

I would on occasion analyse those, sales figures 
that I have seen to determine whether there are any pat¬ 
terns that are exceptional and that might warrant further 
exploration. These would be illustrations of the kinds 
of things that I would do. 

Q Sales resumes are prepared by whom? 

A These are the salesmen's reports that come 
in from the field, are summarized, edited somewhere in 
the sales department and are circulated to various 
marketing sales executives. 

Q These are the so-called reports of the sales¬ 
men? 

A If that's the term that's been used, I assume 

so. 

Q What is circulated, the actual reports or a 
summary, or both? 

A I could only describe to you what I receiveid. 


(SotmicrTi^R(jMritfivQ>tiipmy Inc. 
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I don’t know whether it is a summary or whether -- in 
some cases It may be a summary and in some cases perhaps 


ceived? 


Why don't you describe for us what you re- 


I received reports that would show day to 


day activities of district managers, section sales managers, 
the sales supervisors in general, of their activities. 


Are those reports addressed to you specifi¬ 


cally? 


Q Do they represent the results of calls made 
by salesmen or sales representatives, sales managers, on 
wholesalers and retailers? 

A Yes, they do. 

Q How often do you get them? 

A I would generally receive a number of these 
every week. As to specific locations, I don't even keep 
track of how often I get them from a specific location. 

Q Where do they come in from? Do they come 
to you from the man out in the field or do they come to 
you from your sales department? 

A They came from the sales department. 

There Is a routing list on the top of such a document 


ATX040270160 


CONFIDENTIAL: MINNESOTA TOBACCO LITIGATION 


http://legacy.library.ucsf.ed u-/tii:i/gorD7af)0/^#A/.industrydocuments.ucsf.edu/docs/thjl0001 










• 

1 

Bahrenburg 76 


2 

with about eight people listed and X 2 un one of the people 


3 

on that list. 

• 




4 

Q Are these the call reports which have been 

- . 7 

.5 

produced for us7 

• 

6 

MR. COHAW: Does anybody know that? 


7 

Q Mr, Bahrenburg, do you know that? 


8 

A If you give me an example of one then certainly 

• 

9 

I can tell you whether that's what I am talking about? 


10 

MR, COHAN; Mr. Bezanson, do you have 

• 

U 

that with you? 


12 

MR. BEZAWSOK; Yes. I think I do. 


13 

(Witness examining.} 


14 

THE WITNESS: No. 


15 

Q Would you tell us what information is contained 

• 

16 

on the reports that you received from.salesmen? By the 


17 

way, do these reports have a title? 


18 

A There is no title on them but they generally 

• 

19 

begin with a statement such as "Sales Resume By", you 


20 

know, the person, and for a week of, the period. 


21 

Q The person would be someone out in the field 

• ; 

22 

or someone in-house? 

A In the field. 


23 

Q Tell us what information is contained on 

• 

24 



25 

those reports? 


• 

GoimNm/R(j^tt^0>nipfuri Jnc. 

• 
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Bahrenburg 



MR, penNOYER: We will take that under 


advisement. 



BY MR. COHAN; 

Q When you analyze the sales res\iines do you 
ever make any recommendations to management based upon 
your analysis? 

A Analyzing the sales resumes is an overstatement, 

' 

I review the sales resumesr and I can't recall having made 
any recommendations on the basis of any such document. 

Q Do you have with you, Mr. Bahrenburg, a tabu¬ 
lation of letters to which you referred yesterday? 

A I do. 

Q May 1 see it? 


Yes. 


MR. COHAN; I ask these be marked as 


Reynolds next in order. We will do them A and B. 

That being two tabulations entitled"Report on con¬ 
sumer letters,"one is for Carlton 1975, and the 
other for Carlton menthol, 1975. 

(Tabulations entitled "Report 
on consumer letters" for Carlton 
.1975 and Carlton Menthol 1973 
marked Reynolds Exhibits 45-A and 
45-B for identification, as of thi; 
date.) 


I hand you Reynolds Exhibit 45-A and ask you 


Inc. 
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letters and their nature for inclusion in this report. 

Q Maybe I misunderstood you. I understood you 

to say I thought, that you produced all of the letters 
that you had in your file. 

A Yes. 

Q I am sorry, that you did not produce. 

MR. RENMOfER: He said he did produce 


all. 

A 


1 did not produce all on this document. 
But you did produce all that were in your 


Q 

files? - 

. A . Yes. 

Q Can you tell us what your principal resonsi- 
bilities have been with respect to Carlton 70's since 
you became product manager for Carlton? 

MR. PENHOYER: I think he has already 
been through this, hasn't he? But if you want to 
go ahead again. 

A The general responsibility of coordinating 
with the advertising agency on the development and place¬ 
ment of advertising for the brand. 

Q Do I correctly understand that that responsi¬ 
bility did not start until December of 1975? 

A The responsibility was always there. The 


hir. 
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Bahrenburg 82 

first time that that had to be exercised was in December 
of 1975. 

Q Prior to December of *75, did you ever do 
anything in connection with Carlton 70*s? 

X Only in relation to consumer mail. 

0 Did you review sales resumes? 

A Yes. 

Q Did you come to any conclusions based on 
your having reviewed the sales resumes? 

A No. 

Q It is my understemding that Carlton 70 was 
test marketed in Washington until it was advertised in 
December of 1975, is that correct? 

A That's correct. 

Q Can you tell me what you were testing for? 

A No, I cannot. 

Q When did you first hear the phrase "Marketing" 
applied in connection with Carlton 70's? 

A Probably at the time of its introduction in 

1969 since I worked for the company at that time. 

Q When the company test markets a brand, is it 
usually looking for any particular result? 

A We would like to think that it would be a 
positive result, yes. 


Inc 


ATX040270167 


CONFIDENTIAL: MINNESOTA TOBACCO LITIGATION 


http://legacy.library.ucsf.ed u-/tii:i/QorO7afi0/^#A/.industrydocuments.ucsf.edu/docs/thjl0001 









Bahrenburg 83 

0 Is that what you are testing for, generally? 

A. Generally, yes. 

Q- Do you know who, if anyone, was in charge of 

the test of Carlton 70’s? 

A Beginning in 1969? 


Do you know at any time? 

MR. PENNOYER: Who was in charge? 

MR. COHAN: Yes, who had responsibility 


for the test. 


Mr. McKeever would have responsibility for 


that in his role. 


I am sorry. 

Mr. McKeever would have responsibility for that 


in his role. 

Q In your responsility for coordinating between 
management and the advertising agency, do you have one prin 
cipal contact on a day-to-day basis? 

A I have tv/o principal contacts. 

Q Mr. Laymon and Mr. Morse? 


of them? 


Well, how often do youtalk to either or both 


Daily, directly several times a day. 
How often do you talk to Mr. Free? 


0fnmurT^Ri^^nv0>fnp(i/jy Inc. 
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ing positions, for all of the newspapers, magazines, 
out-of-home locations and publications that we are in¬ 
volved with. 

Also to be sure that amything we might do 
would be within our designated budget. And I think l 
pointed out before that in the case of outdoor media 
to assure that our supply of paper for our various loca¬ 
tions, billboards, posters, et cetera, would be covered 
with material that was adequate for that job. That would 
be the principal function. 

Q Do I understand you to say that your responsi¬ 
bility commences with the presentation of creative ma¬ 


terial? 


I can be assigned to request the agency to 


I 

present material. Frequently the request has already been 
given by the tine I become involved. 

Q Do you ever get involved in the preparation 
of creative material prior to the presentation? 

A If you are saying do I write copy, no. 

Q Do you have any — do yousupply any input to 
the process prior to presentation to management? 

A I may, I have been asked to provide background 
information in some cases for a particular creative posi¬ 
tion. You showed me a document before that would illustrat* 

Qoimtmi^R(J)ortb>v0»}tpfmy bic. 
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market research^ has ever done any market research on 
Carlton 70*s? 

A Sale^ reporting is generally Hr. O'Neill's 
function and he has reported sales on Carlton 70's. Be¬ 
yond that I am not avare of any specific research on Carl¬ 
ton 70's. 

Q I have the right man, don't I, director of 
market research? 

A Yes. 

Q Sales reporting, what does that mean? 

A Analysis of our internal sales. He will report 
sales and accumulate them in various indexes, comparisons 
to other brands. He may do this sort of thing. On 
Carlton 70's my recollection is that he has only reported 
sales. 

Q 1 hand you a better dated January 6, 1976, 

addressed to you from David Jackman of the Free Agency. 

Did you receive this letter? 

A Yes, I did. 

Q The letter states "!Ih accordance with your meet¬ 

ing the following will confirm the markets and newspapers 
that the agency has determined will be initially involved 
in the introduction of Now cigarettes. " And it goes on 
for a page and a half of listings. 

QutmieTTfB(^MTiitvQn>ipaiiy Inc. 
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Did you E^ke a request of the agency that 
it locate this information? 

A I don't recall whether I specifically made 
the request, but I was aware of the request. 

Q If you didn't make it, who would have? 

A Possibly the media director, Mr. Chester. 

Q Is it customary for American to ask its agency 
to ascertain where the competition is advertising? 

A In roost instances I would think not. 

Q Do you know of any other instjmces where 
the company has done that? , . 

A Ho. 

Q V7ill you tell us the purpose of the request? 

A The purpose of the request was to provide 
us with information to help us counter Now's claim of 
lowest in tar when Carlton 70's was lowest in tar. 

Q How did you p: opose to counter that claim? 

A With advertising. 

Q And how exactly did you proceed to counter 

the claim? 

A . We placed newspaper ads in most if not all of 
those markets that we determined Now was advertising in. 

Q In fact, didn't you attempt to place them in 
the same newspapers? 
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A Yes. 

Q On the same days? 

A Yes. 

Q And where possible on the same pages or 

facing pages? 

A I don*t recall that as a direction. 

Q What were the directives that you do recall? 

A I recall that we asked to be in the sane paper. 

And that*s the only guidance I recall. 

Q Can you tell me what ads were run in those 

papers? Can you look at the specimen ads in front of you 

and pick out the ads that were run? 

A Sure. Initially it would have been an ad that 

had a headline."Carlton 70 is lowest". 

HR. COHAN: Mark that. 

(Ad with headline "Carlton 70 is 
lowest" narked Reynolds Exhibit 
46 for identification, as of this 
date.} 

THE WITNESS: We are talking now in 
the period relating to that memo of January 6th. 

Q Is this the first such memo that you received? 

A Yes, I believe it is. 

Q With this subject matter? 

A I believe it is. 

(^mnum^R^^frlUi^C^ntpa/iy hr. 
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Q When you say initially, for how long a period? 
Is this the ad, the ad that's represented by Reynolds 
46 , the ad that.was run in all the cities and newspapers 
set forth in Exhibit — in the letter of January 6th? 

A .1 cannot tell you whether it ran in all those 
newspapers, no. 

MR, COHAK: Marh this letter. 

(Letter dated January 6, 1976 
from F. William Free fc Company, 
Inc. marked Reynolds Exhibit 47 
for identification, as of this 
date.) 

Q ■ Now, if this one, the"Carlton 70 is lowest" 
copy, was used initially, what was used next? 

MR. PENNOYER: 1 am sorry, what was 
the question? 

(Record read.) 

A Yesterday we determined that there was another 
ad that ran prior to the ad that I just showed you, but 
the ad that ran next after"Carlton 70 is lowest"is one 
headlined "Carlton 70, the lowest tar of all cigarettes." 

MR. COHAN: I4ark that ad. 

(Ad headlined "Carlton 70, the 
lowest tar of all cigarettes" 
marked Reynolds Exhibit 48 for 
identification, as of this date.) 


When was"Carlton 70,the lowest tar of all 
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cigarettes" 
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Q 

first run? 
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introduced? By that I mean — 

In 1969. 

By that I meant to ask when was that copy 
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A That copy was first run on February 2nd or 
during that same week. 

Q Was that copy also run in the same news¬ 
papers and markets where your agency was able to ascertain 
any copy was being run? 

MR. FEt^NOYER: Just a minute. The 
-witness didn't say that the previous ad had been 
run in all the same. So I object to your word 
"also". 

Q Was the previous ad run in all of those 
markets? 

MR. PENNOYER: All of the newspapers 

or markets? 

Q Newspapers and/or markets, because we have a 
little of both listed in the letter, 1 think. The letter 
refers to the markets and newspapers. I guess there 
are specific newspapers. 

Was it run in all of those newspapers? 

A It was run in many of those papers, but I don't 

believe it was run in all of those newspapers. 
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Q Substantially all of them? 

MR. PENNOYER: What do you mean by 

"substantially"? Objection. 

.Q Almost all of them? 

MR. PENMOYER: Again, objection. 

A Most of the newspapers, not all or almost 

all. 

Q I hand you Reynolds Exhibit 48, that's the 

copytarlton 70, the lowest tar of all cigarettes", and 
ask if that copy was placed in newspapers where your agency 
ascertain that Wow copy was running? 

A Yes, it was. 

Q And with respect to that ad was an attempt 
made to run the ad on the same page or on facing pages 
as the Now ad? 

A I believe it was. 

Q How, do you know v;hat the headline was on the 
Now ads that were being used at that time, or base line? 

A Let me backtrack a minute. This ad was not 
run on the same page which I determined before as the Now 
ads. It was run in the same newspapers probably that Now 
was in. But my recollection was that we had no further 
guidance than that it be in the same newspaper. My recol¬ 
lection is that Now's headline initially was the brand name 

Inc 
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Now with a subheading below the pack that indicated it was 
lowest in tar of all cigarettes. 

Q Do you know if the decision was made by 
American intentionally to use the same advertising line 
that Now was using? 

A I don't recall using the same advertising 
line. But the effect of the line would be the same. 

Q Would you tell me how Now's line differed from 
the lowest tar of all cigarettes? 

A Would you show me a Now ad? 

Q I don't seem to have one. If I were tell you 
that the Now line at that time was "The lowest tar of all 
cigarettes", would you still maintain that this line, the 
Carlton 70 line, differed? 

MR. PENNOYER; Objection. If you want 
him to assume that, okay, he can go ahead and answer 
it. You mean differed in words? 

MR. COHAN: Or message. 

MR. PENNOYER; Other than the fact one 
is true and the other is false? 

MR. COHAN: Other than the fact that one 
was original and the other a copy. 

MR. PEmiOYER: Your question then is 
whether this is a copy of the Now ad? I don't 


QoiimimfRi;^niiig0)nrpior^ htr. 
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Understand. 

MR. COHAN: If I can get an answer to 

that question^ that will be all right. 

A Our ad said "the lowest tar of all cigarettes." 
If the now ad said "the lowest tar of all cigarettes" it 
obviously is the same line. 

Q . Do you know when the distribution of Carlton 
70 cigarettes was made to the cities in which these two 
ads we have been discussing appeared? 

A The product was made available in the second 
' half of December 1975. I don't have any specific informa¬ 
tion as to the degree of market penetration or distribu¬ 
tion at that time. 

Q Can you tell me what made available means? 

A That means we notified our customers that the 
product could be purchased from us and solicited their 
orders. 

Q Do you know if consumers could buy Carlton 
70's in cities in which those ads appeared at the time 
the ads appeared? 

A I specifically don't know. But it would 
generally be the responsibility of the sales organization 
and our sales department to know that. 

Q Do you know when the product was first shipped 

Qonnuem'^(^pr&ig0»)ip(iny I/ir. 
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to those cities? 

A From conversations I know that there vms -- 
there were shipments in December, I don't know whether 
it was to all of those cities. 

Q Do you know how much was shipped? 

A No. 

Q Do you know to whom it was shipped? 

A No. . 

Q Do you know how it was shipped? 

A No. 

Q • Can you tell us whether in addition to the 
sales resumes did you receive any kind of reports 
that show sales or distribution of Carlton 70*s? 

A Offhand I don't recall anything other than 

a routine sales report that would have been issued by 
Mr, O'Neill or somebody under his responsibility. 

Q Do you get to look at the salesmen call 
reports? 

MR. PENNOYER: do you mean does 

he get to look at them? If he asked for them, can 

he get them? 

Q Are they regularly sent to you? 

A Would you define for me what a salesman's 
call report is? Is it the document I mentioned before? 

htc. 
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2 

a year ago comparison for Carlton filter, Carlton menthol 


3 

and a combination of those 2. Additionally, a similar 

• 

4 

report, which I think I mentioned before, was issued on 


5 

Carlton 70's. 

• 

6 

Q Do the reports contain anything else? 


7 

A No. It is strictly a statistical summary of 


8 

sales. 


9 

MR. i'ENtlOYBR: As I understand it. 

- 

mm 

it contains other brands, too. 


11 

THE vriTtlESS: I would only receive 

• 



12 

'v those pages of the report that relate to my brands. 


13 

■ Q Is the information given to you in units. 


14 

packs, cartons, cases, how? 


15 

A Units. 


16 

Q Units? 

• 

A Yes. 


17 


18 

Q Mr, Bahrenburg, you have in front of you an 

• 

19 

ad which says "Carlton 70*s, the lowest tar cigarette 


20 

ever made." I believe that ad is the same ad we marked 


21 

yesterday as Reynolds Exhibit 38 for identification 

• ' 

22 

23 

which we do not have with us. 

MR. PENNOYER: But you have the ex¬ 

hibit. 

• 

24 

25 

MR. COHAI}: Yes, but not with us at the 



0>miim^T^(^)priUi^Q)nipatiy Inc. 
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1 

2 

noinenb • 


3 

MR. PENNOYER; All right. Would you 


4 

also, since you read a part of it, read the rest 


5 

of the subheading, "Only 1 mg. tar." 


6 

Q Afe we in agreement that's the same ad 


7 

that was marked yesterday? 


8 

MR. PENNOYER: I don't know at this 


9 

point. 


10 

HR. COHAN: Okay. 


11 

Q Is that the ad that ran in December 1975? 


12 

. A ■Yes, it is. 

- 

13 

Q Do you know if that ad was placed in news- 


14 

papers wherein Now was being advertised? 


15 

A Yes, it v/as. 


16 

Q By design? 


17 

A That's my recollection. 


18 

Q How did you find out those newspapers? 


19 

A Yesterday we determine that it was probably 


20 

through the Reynolds press release on the introduction of 


21 

Now. 


22 

Q Do you know whether a 1 mg tar cigarette is 


23 

in fact the lowest tar cigarette ever made? 


24 

A Having initially approved that copy as a 


25 

company we reviewed it with our normal approval routine. 


0»>innTrtlii^prffti^Q)ntp(my Inc. 

• 
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It is one that involves review by sales, legal and 
marketing personnel. And I feel confident that we would 
have been advised not to run that ad unless it was sup¬ 
portable. 

Q Were you involved in the discussions on whether 
it was supportable? 

A I don't recall any discussions as to whether 
it was supportable. 

Q Can you tell me what that means, that it is the 
lowest tar cigarette ever made? 

A To me it means that there is no other cigarette 
on the market that is as low in tar as Carlton 70's with 
1 mg tar, 

Q Do you have in front of you, Mr. Bahrenburg, 
the next ad that was run after Exhibit Reynolds 48? 

A Yes, I do. 

Q May I have that, please? 

MR. COHAN: Mark that, please. 

(Ad above referred to marked 
Reynolds Exhibit 49 for identi¬ 
fication, as of this date.) 

Q Does 49 differ from 48 in copy or just lay¬ 
out? 

A Just layout. 

Q Mas there another ad run after 49 for Carlton 

hic. 
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2 

70's? 


3 

A No. 


4 

Q It is the current ad being run now? 


5 

A Yes. 

- 

6 

0 In newspapers? 


7 

A Yes, it is. 


8 

Q Is it being run anywhere besides newspapers? 

1 

9 

A The run you are showing me indicates it is 


10 

running in TV Guide. It is also running in Time, and 


11 

Newsweek. 


'■’12 

■Q Do you know why the Carlton 70's package is 


13 

displayed in the fashion it is on those ads? 

* 

14 

A My recollection is that we did that to try to 


15 

get a different appearance from our Carlton 83 millimeter 


16 

17 

ads. 

Q What was the purpose in that? 


18 

A To avoid confusion. ^ 


19 

Q Is that the style or representation of the 


20 

Carlton package now being used in all Carlton 70's adver¬ 


21 

tising today? 


I4R. PENNOYER: Do you understand the 


22 


23 

24 

question? 

THE WITNESS: Yes. 


25 

A Yes, it is. 

0)imiim/P(l)prtUiv0)i}iptmyInr. 
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Q Has the Carlton 70*s package ever been dis¬ 
played in advertising in a different fashion? 

MR. PENNOYER: You mean ever going 
back to 1969 or whenever it started? 

MR. COHAll: Yes, sir. 

A 1 don't recall. 

Q It wouldn't be displayed that way so that the 
consumer wouldn't know the size of the cigarette, would 
it? 

A It might be. I can't indicate to you that 
thatwould'have been our purpose. ■ 

Q Did anyone ever tell you that was the pur- 


A Hot to my recollection. j 

Q You never heard any discussion about it? 

A I don't recall it, no. 

Q Do you have the ads currently being run for 
Carlton 83's with you? 

A Yes, I do. 

Q May I see those, please? 

A These are representative of our newspaper 

and magazine efforts currently. 

MR. COHAlt! Let's mark them both. First 
we will identify them. 

Q>mmni^P(jartiiivQonrjyi;;yInc. 
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Q This one is on glossy paper, is that being 
run on newspapers or magazines? 

A Magazines. 

MR. COHAN: Mark that 50. 

(Ad currently run in Magazines 
marked Reynolds Exhibit 50 for 
identification, as of this date.) 

Q The other is newsprint. I take it that's the 
newspaper ad? 

A That's correct. 

HR. COHAN: That will be 51. 

- ' (Ad currently run in newspapers 

marked Reynolds Exhibit 51 for 
identification, as of this date.) 

Q Do you know when these ads were first intro¬ 
duced? 

A Yes, they were first introduced in mid- 

February. The newspaper ad was first introduced in mid- 
February 1976. The magazines was placed at about the 
same time but obviously because of lead times did not 
appear until sometime later. I believe it would have 
been about March 1. 

Q But both were placed in mid-February? 

A Yes. 

Q Do you have with you a specimen of the ad that 
was run immediately prior to these ads? 

Qanmim^J^dwTlitigQnntpan^ Inc. 
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A Yes, 1 do. 

Q May I have those, please? 

A Yes. 

These were the ads In newspapers and magazines 
that were run for Carlton filter immediately prior to those 
that I showed you before. However, there was an inter¬ 
vening period in which we ran Carlton menthol advertis¬ 
ing. 

i 

Q Let's get these marked and get the dates on 

these. 

- MR. COHAN: Mark the magazine slick 
paper ad as next in order and then the newsprint 
ad as the following next in order. 

(Magazine slick paper ad marked i 
Reynolds Exhibit 52 for identi¬ 
fication, as of this date.) 

(Newsprint ad marked Reynolds Ex¬ 
hibit 53 for identification, as 
of this date.) 

MR. COHAN; 50 and 51 are "Nobody's 
lower than Carlton." 

And 52 and 53 are “Carlton lower than 

low." 

Q Can you tell us, Mr. Bahrenburg, when the 
ads represented by Reynolds Exhibits 52 and 53 "Carlton 
lower than low" were first placed? 


Inc. 
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A The newspaper headline "Lower than low" would 
have been placed in late December 1975. The magazine# 
because of lead times# would not have appeared until some¬ 
time later. I believe we had some January issues and a goo 
number of February issues that contained that headline. 

Q Placed in late December# did you say? 


Do you knc-r when? 


You said there was an intervening menthol 


May I have that# please? 


MR. COHAN: These two ads are carrying 
the headlines "Of all menthols: Nobody's lower 
than Carlton"# I ask they be marked as Reynolds 
Exhibits 54 and 55, the slick and then the news¬ 


paper ads. 


(Slick ad with headline "Of all 
menthols; Nobody's lower than 
Carlton" marked Reynolds Exhibit 
54 for identification# as of this 
date.) 

(Newsprint ad with headline "Of all 
menthols: Nobody's lower than 
Carlton" marked Reynolds Exhibit 


0>nmicm^J^ij^nvQontp(ury Inc. 
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55 for identification, as of this 
date.) 


BY «R. COHAN: 


Q When were these first placed, the ads repre¬ 
sented by Reynolds Exhibits 54 and 55? 

A The newspaper ad first appeared in the first 
week in February. The magazine ad was placed in late 
January and would have appeared for the first time in 


February. 


Do you have with you the ads that were running 


prior to these ads? 

A Yes, X do. Here they are. 

MR. COHAN: Let's have those marked. 

The magazine ads, next in order, followed by the 
newspaper ads, bearing the headline "Carlton: 


Lower than Low." 


(Slick ad with headline "Carlton: 
Lower than Low" marked Reynolds 
Exhibit 56 for identification, as 
of this date.) 


(Newsprint ad with headlin® "Carl- 
- ton: Lower than Low" marked 
Reynolds Exhibit 57 for identifi¬ 
cation, as of this date.) 


Can you tell me when these ads first ran? 

MR. PENNOYER: IVhat are you referring 
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we could have placed them if we didn't know what markets 
they were in, therefore, it was probably after Reynolds* 
announcement or concurrent with it. 

Q Were these ads — 

A That is the newspaper ad. 


NOW? 


response? 


Has this newspaper ad placed in response to 


1 don't recall. 

Do you recall whether it was a competitive 


-Well, it would not have been a competitive 


response in a market-by-market situation. It would have 
been a response on the basis that our Carlton is lowest 
headline was jeopardized by the introduction of a 2 mg 


product. 


Can you tell us — could I have the ads 


that were run prior to these? 


Sure. 


MR. COHAN: I ask these be marked. 


The copy headlines on these reads "Of all filter 
kings tested: Carlton is lowest". I ask they 
be marked as Reynolds next in order, the magazine 
first and then the newspaper. 

(Slick ad with headline "Of all 

Q)muari!Ti(^jonittg(^ntptuTj Inc 
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2 

filter kings tested: Carlton is 
lowest" marked Reynolds Exhibit 


X 

58 for identification^ as of this 

• ’ 

4 

date.) 


5 

(Newsprint ad with headline "Of all 

' 3 . 

filter kings tested: Carlton is 

• 

6 

lowest* marked Reynolds Exhibit 

59 for identification, as of this 


7 

date.) 


8 

BY MR. COHAN: 


9 

Q Can you toll us when the ads represented by 


10 

Reynolds Exhibits 58 and 59 were first run, were first 

• 

11 

placed? 


12 

A They would have been placed in very late 


13 

November or early December of 1975, 

• .. 

14 

Q . ,Do you have with you the copy that was 


15 

running prior to that? 



A Yes. 

• 

16 

HR. COHAW: The headline of the magazine 


17 

ad is "Of all filter kings tested: Carlton is lowest" 


18 

• 

19 

And the newspaper headline is "Of all filter kings 


tested: U. S. Government shows only one is lowest... 


20 

Carlton", and I ask that be marked as the next ex- 


21 



22 

hibit. 



(Slick ad with headline "Of all 


23 

filter kings tested: Carlton is 
lowest" marked Reynolds Exhibit 60 

• 

24 

for identification, as of this 
date.) 


25 

hic. 

• 
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(Newsprint ad with headline "Of 
all filter kings tested: U. S. 
Government shows only one is low¬ 
est .Carlton" marked Reynolds Ex¬ 
hibit 61 for identification, as 
Of this date.) 


BY MR. COHAN: 

Q Can you tell us when these ads represented 
by Reynolds 60 and 61 were first placed? 

A 60 was first placed in approximately June 
of 1975. And 61 approximately July of 1975. 

Q Prom June of 1975 until the placement of 
Reynolds Exhibit 50 for identification, "Of all filter 
kings Nobody's lower than Carlton", did American run 
any ads at all for Carlton or Carlton 70's, did American 
place any ads at all for Carlton 70's which you have not 
produced and we have marked here today? 

A Yes, there is one ad which is a Carlton men¬ 
thol ad which I did not have extra copies of in my file. 

X am sure we can get then. 

Q Do you know when that ad was run? 

(Discussion off the record.) 

Q Do you have a general idea when that appeared? 

A Generally in the summer months and into the 
fall of 1975. There are other variations of sizes 
and shapes of these ads that have run but with the same 
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copy. 

Q 1 notice that all the ads you have produced 
for Carlton filter kir. js and Carlton mentliol contain the 
base line or subheadline, or whatever you would like to 
characterize it, "No wonder Carlton is fastest growing 
of the top 25." 

A That's only true of those beginning late in 

1975. 

Q I aw sorry, you are quite right. 

Is it true of the nenthol ad, too? Would you 
4ook at them, I don't mean to characterize it. 

(Witness examining.) 

Q Do you run that line on the menthol ads? 

A No. 

Q It is just intended to cover the Carlton 
filter kings? 

A It is intended to cover Carlton filter and 
menthol combined. 

Q . Can you tell me how you know Carlton is 
the fastest growing of the top 25? 

MR. PENNOYER: You mean hov; he personally 

knows? 

MR. COII7VN; If he personally knows. 

A The statement is based upon analysis of the 

Inr. 
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John Maxwell figures* which are widely regarded by the 
industry as being authoritative, it was specifically sub¬ 
stantiated for our counsel by Mr. O'Neill* the market 
research director from the Maxwell report. 

Q When was it substantiated to your counsel? 

A Sometime late in 1975. 

Q How late? 

A 1 don't have a specific recollection. But 

Maxwell's report would have been dated October or November* 
so it would have to be sometime since then. November or 
December of 1975, 1 would think. ^ 

Q Do you know why the copy for Carlton menthol 
doesn't contain that line? 

A I think it is an attempt to avoid misleading 
anybody into thinking that Carlton menthol was the fastest 
growing or among the fastest growing, since it represented 
a smaller percent or smaller share of the Carlton fran¬ 
chise. So that it might be a misleading statement if it 
had been applied to a menthol ad. 

Q Do you know if Carlton filter kings, without 
counting the menthol, is the fastest growing of the top 
25? 

A I wouldn't know, because the only documenta¬ 
tion we have on this is the Maxwell report with competi- 
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tive brands listed in that manner. Maxwell does not 
break out Carlton menthol. Maxwell indicates a Carlton 
figure which includes the filter and menthol. 

MR. COHANI I have no further ques¬ 
tions. 

(Time noted: 12:10 p.m.) 


Subscribed and sworn to before me 
this_day of_ > 1976. 


Inr. 
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CERTIFICATE 


STATE OF NEW YORIC ) 

t 

COUNTY OP NEW YORK ) 


ss. t 


I, SAMUEL SINGER, a Shorthand Reporter 
and Notary Public within and for the State of New 
York, do hereby certify; 

That I reported the continued deposition 
of HENRY M. BAIIRZNBURG (Pages 66-112) and that such 
deposition is a true record of the testimony given 
by such witness. 

I further certify that I £un not related 
to any of the parties to this action by blood or 
marriage, and that I am in no way interested in the 
outcome of this matter. 

IN WITNESS WHEREOF, I have hereunto set 
my hand this Ji£day of -Ji L , 1976. 





SAMUEL SINGER 




'n 
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